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What has happened since
Brexit?

Before the UK left the European Union, the UK government and devolved
administrations were aligned behind a common baseline of minimum EU
standards. This baseline was kept high in part due to the requirement for
environmental protection measures to aim at a high level of protection.! EU law
also provided scope to go above and beyond these standards in certain
circumstances, to protect the environment and human health.

Environmental matters generally fall within devolved competence. There have
been examples from the devolved administrations of innovative policies that
deliver legitimate public policy objectives and, specifically, progressive
environmental rules and regulations. For example, Wales was the first country
in the UK to introduce a charge on single use carrier bags.?

However, the market access principles of mutual recognition and non-
discrimination, set out in the post-Brexit legislative framework of the UK
Internal Market Act 2020, combined with the lack of fully functioning common
frameworks, has impacted the ability of governments to innovate and push
environmental standards and regulation upward in the past few years.

Definitions:

- Mutual recognition: “a good, which complies with regulation permitting its
sale in the part of the UK it is produced in or imported into, can be sold in
other parts of the UK, without complying with equivalent regulation
there”.?

- Non-discrimination: “regulatory requirements that discriminate against a
good from another part of the UK, whether directly or indirectly, will not
be enforceable” 4

- Common frameworks: areas of devolved policy competence where the UK
and devolved governments have agreed to work together to establish
common approaches, including how this work will be operated and
governed.s



Impact on devolved policy
making

During the parliamentary passage of the UK Internal Market Bill, the then
minister for small business, consumers and labour markets stated that “we
want to make sure that we get the balance right between having the benefits of
the UK internal market and having legitimate aims on an environmental basis,
on public health or on any number of other areas.”®

However, this balance was not struck, with only one exemption agreed since
the introduction of the act on the banning of certain single use plastic items in
Scotland.’

The Scottish government’s plans to introduce a deposit return scheme (DRS)
for drinks containers ahead of England was blocked by the UK government in
May 2023 using powers in the UK Internal Market Act, unless it excluded glass.®

Environmental organisations highlighted the act’s “unintended negative
consequences for policy making across the UK, especially with regard to goods
with environmental impact” and particularly the “lack of clarity around the
point at which the devolved institutions should seek an exclusion on
environmental or public health issues, even where the common frameworks
processes are meant to apply”.°

Similar problems have been experienced by the Welsh government, with Huw
Irranca-Davies MS, deputy first minister and cabinet secretary for climate
change and rural affairs, recently confirming that Wales would not be
proceeding with ajoint DRS, as “in the time available it has not been possible to
address the issues to the operation of devolution caused by the United
Kingdom Internal Market Act 2020, inherited by the UK Government from the
previous administration.”©



Improvements needed

The common framework exclusions process is unclear

Whilst the UK government and devolved administrations did agree a
mechanism for considering exclusions to the market access principles in the
act at the end of 2021, this was only for areas covered by a common
framework.! The process for agreeing an exclusion continues to be unclear, for
example, in terms of timescales and evidence required.2 Questions also remain
as to what process would be followed for areas on which there is either no
framework or where the frameworKk is yet to be formally agreed.

A more expansive approach to exclusions is needed to support innovation and
ambitious approaches across the UK, allowing an individual jurisdiction to
introduce proportionate measures that deliver legitimate public policy
objectives, and specifically on the grounds of measures to protect the
environment.

Using the opportunity of the statutory review

The UK government’s confirmation that it would launch the statutory review of
the UK Internal Market Act in January 2025, and that it would seek the views of
a wide range of public stakeholders was welcome.’

When it was launched, the consultation included an initial package of
commitments on cross government working and recognised the potential of
local policy innovation which, if successful, might be rolled out across the rest
of the UK.*

This review must fully explore how to improve the act and its accompanying
processes so that it sets a framework which ensures that all four nations of the
UK can legislate ambitiously, progressively and effectively to protect the
environment.

Our recommendations to the UK government:

1. Use the statutory review of the UK Internal Market Act 2020 to ensure it

does not impede proportionate environmental protection measures.
2. Clarify the common framework exclusion process, particularly in relation to

timelines and information required.
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